STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
VEDI Cl NE,

Petitioner,
VS. Case No. 06-4767PL

| SAAC NOSOVSKY, M D.

Respondent .
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RECOVMENDED ORDER

This case canme before Larry J. Sartin, an Adm nistrative
Law Judge of the Division of Admi nistrative Hearings, on a
factual record stipulated to by the parties.

APPEARANCES

For Petitioner: April Dawmm M Skilling, Esquire
Ofice of General Counsel
Departnent of Health
4052 Bal d Cypress Way, Bin C-65
Tal | ahassee, Horida 32399-3265

For Respondent: J. David Bogenschutz, Esquire
Bogenschutz, Dutko & Kroll, P.A
600 South Andrews Avenue, Suite 500
Fort Lauderdal e, Florida 33301-2802

STATEMENT OF THE | SSUES

The issues in this case are whether Respondent, |saac
Nosovsky, M D., committed a violation of Chapter 458, Florida
Statutes (2005), as alleged in the Adm nistrative Conpl ai nt

filed by Petitioner, the Departnent of Health, on July 18, 2006,



in DOH Case Nunber 2006-07801, as amended; and, if so, what
di sciplinary action should be taken against his license to
practice nedicine in the State of Florida.

PRELI M NARY STATEMENT

On or about July 18, 2006, the Departnent of Health filed
an Admini strative Conplaint against |saac Nosovsky, MD., an
i ndi vidual licensed to practice nedicine in Florida, before the
Board of Medicine, in which it alleged that Dr. Nosovsky had
commtted a violation of Section 458.331(1)(c), Florida Statutes
(2005). Dr. Nosovsky executed an Election of Rights formin
whi ch he disputed the allegations of fact contained in the
Adm ni strative Conplaint and requested a fornal adm nistrative
heari ng pursuant to Section 120.569(2)(a), Florida Statutes
(2006) .

On Novenber 22, 2006, the matter was filed with the
Division of Adm nistrative Hearings with a request that an
adm nistrative | aw judge be assigned the case to conduct
proceedi nhgs pursuant to Section 120.57(1), Florida Statutes
(2006). The matter was designated DOAH Case Number 06-4767PL
and was assigned to the undersigned.

The final hearing was schedul ed by a Notice of Tel ephonic
Fi nal Hearing entered Decenber 4, 2006, for January 24, 2007.
Al t hough arrangenents had been nade to allow the incarcerated

Dr. Nosovsky to participate in the final hearing by tel ephone, a



| etter was received fromcounsel for Dr. Nosovsky i ndicating
that Dr. Nosovsky would not be able to participate in the
hearing. In order to resolve this issue, a pre-hearing
conference was schedul ed by telephone. During the pre-hearing
conference, the parties stipulated that no evidentiary hearing
was necessary if the following conditions were net: (1) An
anmended adm ni strative conplaint was issued nmaking it clear that
Petitioner did not allege that the facts that underlie
Respondent's crim nal conviction were necessarily true;

(2) Petitioner was allowed to admt certified copies of the
indictnment, verdict, and commtnent relating to Respondent's
crimnal conviction; (3) Petitioner was allowed to admt an
affidavit addressing the issue of whether Respondent's crim nal
conviction relate to his practice of nmedicine or his ability to
practice nedicine; and (4) the parties were given an opportunity
to file proposed recommended orders.

On January 16, 2007, an Order Establishing Tinelines was
entered nenorializing the conditions agreed to by the parties
for cancellation of the final hearing. On January 17, 2007, the
final hearing scheduled for January 24, 2007, was cancel |l ed by
an Order Canceling Hearing.

Consistent with the agreenent reached by the parties and
t he January 16, 2007, Order Establishing Tinelines, Petitioner

filed an Anmended Adm nistrative Conplaint along with the agreed



upon exhibits: Respondent's Indictnent in the United Sates
District Court Southern District of Florida, Case No. 06-20178
CR; the Verdict in that case, finding Respondent guilty on al
seven counts of the Indictnment; the Judgnent in a Cimnal Case
entered by the Honorable Paul C. Huck, United States District
Judge; and an Affidavit of John P. Mahoney, M D. Petitioner

also filed the Final Order in Departnent of Business and

Pr of essi onal Regul ati on v. |saac Nosovsky, M D., DBPR Case

No. 92-00411, and the Florida Licensure Certification for
Respondent. These seven Exhibits are hereby admtted.
Respondent did not file any exhibits.

Al so consistent with the agreenent reached by the parties,
both parties filed proposed orders for consideration in entering
this Recomrended Order. Those pl eadi ngs have been fully
consi der ed.

FI NDI NGS CF FACT

A. The Parti es.

1. Petitioner, the Departnent of Health (hereinafter
referred to as the "Departnent”), is the agency of the State of
Florida charged with the responsibility for the investigation
and prosecution of conplaints involving physicians |icensed to
practice nedicine in Florida. 8 20.43 and Chs. 456 and 458,

Fla. Stat. (2006).



2. Respondent, |saac Nosovsky, MD., is, and was at al
times material to this matter, a physician |icensed to practice
medi cine in Florida pursuant to Chapter 458, Fl orida Statutes,
havi ng been issued |icense nunber ME 29814.

3. Dr. Nosovsky' s address of record is 1865 North
Corporate Lakes Blvd., Suite 2, Wston, Florida 33326.

B. The Indictnent and Convi cti on.

4. On or about March 23, 2006, Respondent was indicted in
the United States District Court, Southern District of Florida,

Case No. 06-20178 CR, United States of Anerica v. |saac Nosovsky

and Faustina Adel a Gonzal ez, on seven counts (hereinafter

referred to as the "Indictnent"):

a. In Count 1, Dr. Nosovsky is charged with Conspiracy to
Defraud the United States and to Commit Health Care Fraud. In
particular, it is alleged that Dr. Nosovsky committed conspiracy
agai nst the United States Departnment of Health and Human
Services in its admnistration and oversi ght of Medicare and
agai nst Medicare in connection with the delivery of any paynent
for health care benefits, itens, and services, in violation of
Title 18, U S. C. Section 371.

b. In Counts 2 through 7, Dr. Nosovsky is charged with
Health Care Fraud. In particular, it is alleged that he
commtted Health Care Fraud against a health care benefit

program affecting conmerce, that is, Medicare, in violation of



Title 18 U.S.C. Sections 1347 and 2, in connection with the
delivery and paynent for health care benefits, cost of
therapies, treatnents, and related itens and services all egedly
performed by the Nosovsky Cinic.

5. Cenerally, the Indictnent was predicated upon the
al l egation that, in or around August 2004, Dr. Nosovsky and his
co-conspirator forned a clinic, the Nosovsky Cinic, which it
then used to unlawfully enrichnent thenselves by "(a) submtting
and causi ng the subm ssion of false and fraudulent clains to
Medi care; (b) paying kickbacks and bribes to Medicare
beneficiaries so that they would serve as patients at the
Nosovsky clinic, thereby furthering the billing fraud scheng;
and conceal ing the subm ssion of false and fraudulent clains to
Medi care, the receipt and transfer of fraud proceeds, and the
paynment of ki ckbacks and bribes. ™

6. The Indictnment alleges the follow ng facts regarding
t he Nosovsky Clinic:

1. The nedical clinic of |SAAC NOSOVSKY
(hereinafter the "Nosovsky clinic") was
| ocated at 2250 Sout hwest 3'¢ Avenue, Suite
150, in Mam, Florida, and was in business
fromin or around Novenber 2004 through in
or around April 2005, when it closed.

2. The Nosovsky clinic clainmed to
specialize in the treatnent of patients
di agnosed wi th Human | nmmunodefi ci ency Virus
("H'V'). HVis aviral infection that
attacks the patient’s i mmune system The
Nosovsky clinic purposed to provide



i ntravenous infusion treatnents, i.e., the
insertion of a needle into a patient's vein,
in order to adm nister certain specialized
nmedi cati ons. The Nosovsky clinic al so
purposed to provide injections, i.e., the
insertion of a syringe into the patient's
arm in order to adm nister certain
speci al i zed nedi cati ons.

3. | SAAC NOSOVSKY was a nedi cal doctor
licensed to practice nedicine in the State
of Florida pursuant to |icense nunber
ME29814. NOSOVSKY was enpl oyed by the
Nosovsky clinic and purported to treat
patients there fromin or around Novenber
2004 through in or around April 2005.

4. FAUSTI NA ADELA GONZALEZ was enpl oyed
as a nedical assistant licensed to in the
State of Florida pursuant to |icense numnber
CNA121032. GONZALEZ WAS EMPLOYED BY THE
Nosovsky clinic as a nedical assistant and
purported to treat patients there fromin or
around Novenber 2004 through in or around
April 2005.

7. The Indictnent alleges the follow ng facts concerning
t he Medi care Program

5. The Medi care Program (Medicare”) was a
federal programthat provided free or bel ow
cost health care benefits to certain
individuals, primarily the elderly, blind
and di sabl ed. The benefits avail abl e under
Medi care are prescribed by statute and by
federal regulations under auspices of the
United States Departnent of Health and Human
Services, through its agency, the Centers
for Medicare and Medicaid Services ("CWV5").

I ndi vi dual s who receive benefits are
referred to as beneficiaries.

6. Medicare was a "health care benefit
program" as defined by Title 18, United
St at es Code, Section 24(b).



7. Medicare Part B paid for a portion of
the cost of certain necessary nedica
services and nedi cations that were provided
and ordered by physicians, clinics, and
other qualified health care providers.

Medi care Part B was adm nistered in Florida
by First Coast Service Options ("FCSO'), a
conpany that contracted with CM5S to receive,
adj udi cate, process, and pay certain Part B
cl ai ns.

8. Physicians, clinics, and other
heal t hcare provi ders that provided services
to Medicare beneficiaries were able to apply
for and obtain a “provider nunmber.” A
heal th care provider who had been issued a
provi der nunber was able to file clains with
Medi care to obtain rei nbursenent for
services provided to beneficiaries. A
Medi care claimwas required to set forth,
anong ot her things, the beneficiary's nane
and Medi care identification nunber, the
servi ces that had been performed for the
beneficiary, the date the services were
provi ded, the cost of the services, and the
nanme and identification nunber of the
physi ci an or other health care provider who
had ordered the services.

9. For Medicare billing purposes, nedical
servi ces and nedi cations provided to
beneficiaries were identified by a Current
Procedural Term nol ogy ("CPT") code.

10. For services purportedly rendered
fromin or around Novenber 2004 through in
or around May 2005, the Nosovsky clinic
billed Medi care under a provi der nunber
assigned to | SAAC NOSOVSKY, 965420
8. The indictnment alleges that, having forned the Nosovsky
Clinic and obtaining a Medi care provider nunber, Dr. Nosovsky

used the Medicare systemin his clinic to defraud the United

States and commit Health Care Fraud in the foll ow ng nmanner:



4. Co-conspirators established the
Nosovksy [sic] clinic, with | SAAC NOSOVSKY

agreeing to serve as its nmedical director.

5. | SAAC NOSOVSKY pre-signed numerous,
bl ank health care-rel ated docunents
i ncluding, but not limted to, "Infusion
Therapy" sheets, progress notes, and
Medi care superbills.

6. FAUSTI NA ADELA GONZALEZ failed to
provi de Medi care beneficiaries with
prescri bed nmedi cations. In sone cases,
GONZALEZ bandaged patients' arns to give the
appearance that a treatnment or therapy had
been admi ni stered.

7. FAUSTI NA ADELA GONZALEZ fal sely stated
on the pre-signed "Infusion Therapy" sheets
t hat she had provi ded Medi care beneficiaries
with infusion therapy or treatnents with
speci fic dosages of nedications.

8. FAUSTI NA ADELA GONZALEZ, anong ot her
co-conspirators, fabricated therapy notes
and rel ated docunents stating that Medicare
beneficiaries had received specific
treatnents, therapies, and dosages of
nmedi cati ons, when, in fact, the
beneficiaries had actually not received the
treatments, therapies, and nedications
i ndi cated on the therapy notes and
docunent s.

9. To conceal the fact that the Medicare
beneficiaries were not receiving the
treatnments, therapy, and nedications that
wer e described in various docunents and that
were being utilized to bill Medicare,
various co-conspirators and FAUSTI NA ADELA
GONZALEZ obt ai ned fraudul ent and/ or
fal sified docunents, including the pre-
si gned docunents from | SAAC NOSOVSKY, and
pl aced themin the patient files of the
beneficiaries.



10. To pronote and further the billing
fraud schene, co-conspirators paid kickbacks
and bribes to Medicare beneficiaries so that
they woul d serve as patients.

11. Co-conspirators submtted and caused
t he subm ssion of nunerous fal se and
fraudul ent clainms to Medicare on behal f of
t he Nosovsky clinic, seeking rei nbursenent
for the cost of infusions, injections,
nmedi cati ons, and other itens and services
that were not provided, not provided as
clainmed, or not nedically necessary. As a
result of the subm ssion of these clains,
Medi care paid in excess of $1,300,000 into a
bank account in the nanme of | SAAC NOSOVSKY

and a co-conspirator.

9. The Indictnent names six patients that were involved in
Dr. Nosovsky’s conspiracy to defraud Medicare; EP., MP, T.R
J.D., AC, and J. M The indictnent alleges that Dr. Nosovsky
and his co-conspirators used the follow ng neans to perpetrate
the fraud with regard to Medi care Beneficiary E.P. These
al l eged facts are, except for dates and the specifics as to
nmedi cati on prescribed, the sane for all the other five patients.

3. On or about November 1, 2004, | SAAC
NOSOVSKY si gned a progress note falsely
i ndi cating that he had exam ned Medi care
beneficiary E.P. and that the patient
required 80 units of the medication acthar

gel

4. On or about Novenber 1, 2004, FAUSTI NA
ADELA GONZALEZ prepared an "I nfusion

Ther apy" sheet falsely indicating that
GONZALEZ had adm ni stered 80 units of acthar

gel to Medicare beneficiary E. P.

5. On or about Novenber 1, 2004, | SAAC
NOSOVSKY signed a superbill falsely

10



i ndi cating that Medicare beneficiary E P
had received 70 units of acthar gel.

6. On or about Novenmber 1, 2004, a co-
conspirator paid a cash kickback to Medicare
beneficiary E. P.

7. On or about Decenber 8, 2004, a co-
conspirator caused the subm ssion of a fal se
claimto Medicare on behalf of the Nosovsky
clinic, seeking reinbursenent for a dosage
of acthar gel that supposedly had been
provi ded to Medicare beneficiary E.P. on or
about Novenber 1, 2004.

10. On or about March 30, 2006, Dr. Nosovsky was arraigned
inthe United States District Court, Southern District of
Florida, on the Indictnment and entered a plea of not guilty.

11. On or about May 31, 2006, Respondent was found guilty
by jury verdict of all seven counts of the Indictnent.

12. On August 14, 2006, United States District Judge Pau
C. Huck adjudicated Dr. Nosovsky guilty of the crimnal offense
charged in the Indictnent. Judge Huck sentenced Dr. Nosovsky to
60 nonths’ incarceration on Count 1, 65 nonths’ incarceration on
Counts 2-7, to run concurrently; participation in a drug/al cohol
treatnment programwhile incarcerated; three years’ supervised

probation; 200 hours of community service; and, restitution in

t he amount of $1, 305. 066.

11



C. The Relationship of Dr. Nosovsky's Convictions to the

Practi ce of Medicine.

13. In light of the jury conviction on all counts of the
Indictnent, it is concluded that Dr. Nosovsky engaged in the
activities alleged in the Indictnent for purposes of this
proceeding. All of those activities related to the practice of
medi ci ne.

14. But for Dr. Nosovsky's license to practice nedicine in
Florida, Dr. Nosovsky would not have been able to conmt the
crimes for which he was conmtted. It was his license to
practice nedicine that facilitated his ability to open the
Nosovsky Clinic, to obtain a Medicare provider nunber, and to
fully participate in the Medicare program Al of the
activities he engaged in, such as signing necessary Medicare
docunents and nedi cal backup, were carried out in his capacity
as a licensed Florida physician.

15. Based upon the Affidavit of John P. Mahoney, MD.,
which is found credible, the crimes for which Dr. Nosovsky was
commtted evidenced a | ack of honesty, integrity,
trustwort hi ness, good judgnent, and sound noral e character, al
attri butes expected of physicians licensed in Florida. The
scope and severity of Dr. Nosovsky's conduct evidences a | ack of

t hese qualities.

12



D. Prior Disciplinary Action

16. Dr. Nosovsky was previously disciplined by the Board

of Medicine in Departnent of Business and Professiona

Regul ation v. |saac Nosovsky, M D., DBPR Case No. 92-00411. 1In

particular, Dr. Nosovsky was found to have viol ated Section
458.311(1)(m, Florida Statutes (failure to nmaintain nmedica
records justifying a course of treatnent), and Section
458.311(1)(t), Florida Statutes (the standard of care expected
of physi ci ans).

CONCLUSI ONS OF LAW

A. Jurisdiction.

17. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569, 120.57(1), and
456. 073(5), Florida Statutes (2006).

B. The Charges of the Adm nistrative Conpl aint.

18. Section 458.331(1), Florida Statutes (2005),
aut hori zes the Board of Medicine (hereinafter referred to as the
"Board"), to inpose penalties ranging fromthe issuance of a
letter of concern to revocation of a physician's license to
practice nmedicine in Florida if a physician commts one or nore

acts specified therein.

13



19. In its Admnistrative Conplaint, as anended, the
Departnment has al |l eged that Dr. Nosovsky has viol ated Section
458.331(1)(c), Florida Statutes (2005).

C. The Burden and Standard of Proof.

20. The Departnent seeks to inpose penalties against Dr.
Nosovsky through the Adm nistrative Conplaint, as anmended, that
i ncl ude suspension or revocation of his |license and/or the
imposition of an admi nistrative fine. Therefore, the Departnent
has the burden of proving the specific allegations of fact that
support its charge that Dr. Nosovsky vi ol ated Section
458.331(1)(c), Florida Statutes (2005), by clear and convincing

evi dence. Departnent of Banki ng and Fi nance, D vision of

Securities and I nvestor Protection v. Gsborne Stern and Co., 670

So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987); Pou v. Departnent of |nsurance and Treasurer, 707

So. 2d 941 (Fla. 3d DCA 1998); and Section 120.57(1)(j), Florida
Statutes (2006) ("Findings of fact shall be based on a
preponderance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provi ded by
statute.").

21. \What constitutes "clear and convi nci ng" evi dence was

descri bed by the court in Evans Packing Co. v. Departnent of

Agri cul ture and Consuner Services, 550 So. 2d 112, 116, n. 5

(Fla. 1st DCA 1989), as foll ows:

14



[C] | ear and convi nci ng evi dence
requires that the evidence nust be found to
be credible; the facts to which the
W tnesses testify nmust be distinctly
remenbered; the evidence nust be precise and
explicit and the w tnesses nust be |acking
in confusion as to the facts in issue. The
evi dence nust be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egati ons sought to be established.
Slonrow tz v. \Wal ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Gaziano, 696 So. 2d 744 (Fla. 1997); In re

Davey, 645 So. 2d 398 (Fla. 1994); and Wal ker v. Florida

Depart nent of Busi ness and Professional Regul ati on, 705 So. 2d

652 (Fla. 5th DCA 1998) (Sharp, J., dissenting).

D. Section 458.331(1)(c), Florida Statutes (2005).

22. Section 458.331(1)(c), Florida Statutes (2005),
defines the foll ow ng disciplinable offense:
(c) Being convicted or found guilty of,
or entering a plea of nolo contendere to,
regardl ess of adjudication, a crine in any
jurisdiction which directly relates to the
practice of nmedicine or to the ability to
practice nedicine.
23. In paragraphs 9 and 10 of the Adm nistrative
Conpl aint, as anended, it is alleged that Dr. Nosovsky's felony
convictions relate to his practice of nedicine and his ability

to practice nedicine for the foll ow ng reasons:

15



a. Dr. Nosovsky was only able to engage in the actions
resulting in this convictions through the use of his nedical
i cense.

b. The crimes for which Dr. Nosovsky was convicted are
crinmes that relate to the ability to practice nedicine. "The
qualities essential to the practice of medicine include
reliability, honesty, and good noral character. The crines for
whi ch Respondent was convi cted denonstrate that Respondent | acks
t hese essential qualities.”

24. The evidence has clearly and convincingly proven that
Dr. Nosovsky has been convicted of crines that relate to his
practice of nedicine as alleged in the Adm ni strative Conpl ai nt
and described in the Findings of Fact. Dr. Nosovsky’s
convictions for Conspiracy to Defraud the United States and for
Health Care Fraud both involved Dr. Nosovsky’'s mani pul ati on of
the Medicare system His status as a physician allowed himto
open the Nosovsky dinic and apply for and obtain his Medicare
provi der nunber, and it was his signature as a |icensed
physi cian on the fal se superbills and fal se I nfusion Therapy
sheets that allowed the false claims for Medicare reinbursenent
to be submtted. These were the facts that were the basis for
the jury finding Dr. Nosovsky guilty, and they clearly rel ated

to his practice of nedicine.
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25. As to the Departnent's second basis for finding that
Dr. Nosovsky has violated Section 458.311(1)(c), while it is
true that Dr. Nosovsky crines indicate he | acks honesty,
integrity, trustworthiness, good judgnent, and sound noral
character, all characteristics which a physician shoul d possess,
it is concluded that nany crinmes denonstrate the | ack of such
character. Lack of those characteristics alone is not, however,
sufficient to support a conclusion that the conmm ssion of a
crime necessarily relates to a person's ability to practice
medi cine. Had the legislature intended to punish physicians for
any crinme denonstrating a |lack of certain characteristics such
as honesty and good judgnent, it could have done so without
requiring that the crinme directly relate to the ability to
practice nedicine.

E. The Appropriate Penalty.

26. In determning the appropriate punitive action to
recommend to the Board in this case, it is necessary to consult

the Board's "disciplinary guidelines,” which inpose restrictions
and limtations on the exercise of the Board's disciplinary

authority under Section 458.331, Florida Statutes. See Parrot

Heads, Inc. v. Departnent of Business and Professional

Regul ation, 741 So. 2d 1231 (Fla. 5th DCA 1999).

27. The Board's guidelines are set out in Florida

Adm ni strative Code Rule 64B8-8.001, which provides the

17



foll owi ng "purpose” and instruction on the application of the
penalty ranges provided in the Rul e:

(1) Purpose. Pursuant to Section 456.079,
F.S., the Board provides wthin this rule
di sci plinary guidelines which shall be
i nposed upon applicants or
licensees whom it regul ates under Chapter
458, F. S. The purpose of this rule is to
notify applicants and |icensees of the
ranges of penalties which will routinely be
i nposed unl ess the Board finds it necessary
to deviate fromthe guidelines for the
stated reasons given within this rule. The
ranges of penalties provided bel ow are based
upon a single count violation of each
provision listed; nultiple counts of the
vi ol ated provisions or a conbination of the
violations may result in a higher penalty
than that for a single, isolated violation.
Each range i ncludes the | owest and hi ghest
penalty and all penalties falling between.
The purposes of the inposition of discipline
are to punish the applicants or |icensees
for violations and to deter themfromfuture
violations; to offer opportunities for
rehabilitation, when appropriate; and to
deter other applicants or licensees from
vi ol ati ons.

(2) Violations and Range of Penalties.
I n i nmposing discipline upon applicants and
| icensees, in proceedings pursuant to
Section 120.57(1) and 120.57(2), F.S., the
Board shall act in accordance with the
foll owi ng disciplinary guidelines and shal
i npose a penalty within the range
corresponding to the violations set forth
bel ow. The verbal identification of
of fenses are descriptive only; the ful
| anguage of each statutory provision cited
must be consulted in order to determ ne the
conduct i ncl uded.

18



28. Florida Admi nistrative Code Rule 64B8-8.001(2) goes on
to provide, in pertinent part, that the penalty guideline for a
vi ol ation of Section 458.331(1)(c), Florida Statutes, where the
crime involves healthcare fraud in dollar anpbunts in excess of
$5, 000, is revocation of the license and an adnministrative fine
of $10, 000.

29. Florida Adm nistrative Code Rul e 64B8-8. 001(3)
provi des that, in applying the penalty guidelines, the follow ng
aggravating and mtigating circunstances are to be taken into
account:

(3) Aggravating and Mtigating
Circunst ances. Based upon consi deration of
aggravating and mtigating factors present
in an individual case, the Board nmay devi ate
from the penalties recommended above. The
Board shall consider as aggravating or
mtigating factors the foll ow ng:

(a) Exposure of patient or public to
injury or potential injury, physical or
ot herwi se: none, slight, severe, or death;

(b) Legal status at the tine of the
of fense: no restraints, or |egal
constraints;

(c) The nunber of counts or separate
of fenses established;

(d) The nunber of tinmes the same of fense
or of fenses have previously been conmitted
by the |icensee or applicant;

(e) The disciplinary history of the
applicant or licensee in any jurisdiction
and the length of practice;

(f) Pecuniary benefit or self-gain
inuring to the applicant or |icensee;

(g) The involvenent in any violation of
Section 458.331, F.S., of the provision of
control |l ed substances for trade, barter or

19



sale, by a licensee. In such cases, the
Board wil|l deviate fromthe penalties
recomended above and i npose suspension or
revocation of |icensure.

(h) Were a |licensee has been charged
with violating the standard of care pursuant
to Section 458.331(1)(t), F.S., but the
licensee, who is also the records owner
pursuant to Section 456.057(1), F.S., fails
to keep and/ or produce the nedical records.

(i) Any other relevant mtigating
factors.

30. No mitigating circunstances have been presented by
Dr. Nosovsky. On the other hand, the Departnent presented the
Final Order in DBPR Case No. 92-00411, which reflects a prior
di sciplinary acti on agai nst the Respondent.

31. In Petitioner's Proposed Recormended Order, the
Depart nent has suggested that Dr. Nosovsky's |license to practice
medi ci ne be revoked. This recommendation is well within the

guidelines and is appropriate in this case.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED that the a final order be entered by the Board
of Medicine finding that |saac Nosovsky, MD., has violated
Section 458.331(1)(c), Florida Statutes, as described in this
Recomended Order; and revoking his license to practice nedicine

in the State of Florida.
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DONE AND ENTERED this 23rd day of March, 2007, in

Tal | ahassee, Leon County, Flori da.

COPI ES FURNI SHED

e —

LARRY J. SARTI N

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Administrative Hearings
this 23rd day of March, 2007

J. David Bogenschutz, Esquire
Bogenschut z, Dutko & Kroll, P.A

600 South Andrews Avenue, Su

te 500

Fort Lauderdal e, Florida 33301-2802

April Dawn M Skilling, Esqu
O fice of the General Counsel
Departnent of Health

re

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Larry MPherson, Executive D
Department of Health
4052 Bal d Cypress Wy

rector

Tal | ahassee, Florida 32399-3265

Dr. Ana M Vianonte Ros, Secretary

Department of Health

4052 Bald Cypress Way, Bin AO00
Tal | ahassee, Florida 32399-1701
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Josefina M Tamayo, General Counse
Departnent of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Departnment of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in these cases.
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